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In India, we follow the European model that 
allocates copyright protection to software 
unlike patent protection that is granted in 
the US. It is classifi ed as a ‘literary work’ 
instead of an ‘invention’, which performs a 
mechanical function. 

The term Computer software is very 
wide and includes: Preparatory design 
materials, e.g. fl owcharts, diagrams, 
specifi cations, form and report layouts, 
diagrams, specifi cations, form and report 
layouts, designs for screen displays, 
etc.; Computer program’s (object code 
and source code) and other executable 
code; Software development tools, e.g. 
Relational database development systems, 
compilers, report generators, etc.; 
Information stored on computer media, 
e.g. conventional works such as literature, 
artistic works, music, etc. stored digitally, 
Database and data fi les; Computer output 
e.g. Sound, print-out, computer fi le or 
data,  electronic signals; Screen displays; 
Manuals and guides (on paper or stored 
digitally); and Programming languages. 
Depending upon the nature of the work, 
software is protected as artistic or literary 
work. In India, a Computer program is 
protected as a literary work. However, 
the debate is still on internationally as to 
under which head of Intellectual property 
computer program should be protected - 
copyright or patent. 

Article 10 of the TRIPS reads: “(1) 
Computer programmes, whether in source 
or object code, shall be protected as 
literary works under the Berne Convention.  
(2) Compilations of data or other material, 
whether in machine readable or other 
form, which by reason of the selection or 
arrangement of  their contents constitute 
intellectual creations shall be protected 
as such.  Such protection, which shall not 
extend to the data or material itself, shall 
be without prejudice to any copyright 
subsisting in the data or material itself”. 

Indian Provisions
S.2(o) “literary work” includes computer 
program’s tables and compilations 
including computer databases. 

S.2 (ff c) “Computer program means 
a set of instructions expressed in words, 
codes, schemes, or in any form, including 
a machine readable medium, capable of 

causing a computer to perform a particular 
task or achieve a particular result”. 

Computer program being a literary 
work - for being capable of copyright 
protection - it should be “original”. 
Originality for the purpose of copyright 
law relates to the expression of thought, 
but such expression need not be of original 
or novel form. To be original, the work 
must not be copied from another work but 
must originate from the author. To secure 
copyright the author should expend 
suffi  cient labor, skill, judgment, and 
capital to impart the work some quality 
or character which the raw material did 
not possess and which distinguishes the 
work from the raw material. However, 
what is the precise amount of labor etc. 
which the author must bestow upon 
the work in order to acquire copyright 
cannot be defi ned in precise terms. Most 
computer program’s however small are 
result of skill and judgment and therefore 
entitled to copyright. However, there is a 
`De minimis’ rule in copyright, i.e. trivial, 
insignifi cant, or very small works are not 
protected. Protectability may depend 
upon the language used. For example, 
to achieve the same result a program 
written in one language may fall in the 
`De minimis’ rule but if written in another 
language be entitled to copyright. 

Patentability of Computer Software
It is a well-established proposition that 
computer programs are copyrightable 
subject-matter, just like any other literary 
work. Loading a program into computer 
memory, saving the program or running it 
without authority may infringe copyright. 
Despite protection aff orded to computer 
software through copyright law, it is 
submitted that copyright protection is 
not always ideal. Problems arise when, 
in a particular invention, software and 
hardware coexist. 

Section 3 of the Patent Act, 2005 
contains a list of ‘what are not inventions’. 
If the ‘invention’ for which the patent is 
sought falls within the provisions of Section 
3, no patent would be granted, even if it 
otherwise satisfi es the requirements of 
patentability outlined above. 

Section 3(k) of the Patent Act, 2005 
prescribes: ‘mathematical or business 

method or a computer program per se 
algorithms.

Section 3 (k) of the Patent Act, 2005 
thus clearly lays down that computer 
programs are not patentable. However, this 
was not always the case. The provisions 
concerning patentability of software have 
been amended a number of times. The 
original unamended Act did not exclude 
explicitly patents for computer-related 
inventions, as computer technology at that 
point of time was relatively unknown, but 
the defi nition of the term ‘invention’ itself 
excluded patents for computer programs.

A major amendment was 
introduced in Section 3 with respect to 
the patentability of computer programs 
through the Patents (Amendment) 
Ordinance on December 27, 2004. The 
Ordinance split the sub-section 3k into two 
subsections: 3(k) and 3(ka). The excluded 
subject matters as originally contained 
in subsection 3(k) were provided in the 
new subsection 3(ka). They included ‘a 
mathematical method or a business method 
or algorithms’. The amended Section 3(k) 
read as follows:

“(k) a computer programme per se other 
than its technical application to industry or a 
combination with hardware”. 

The key expressions contained in 
the above amendment are ‘technical 
application to industry’ and ‘combination 
with hardware’. The legislative intent 
behind these words was clear. If an 
invention is directed at computer software 
having technical application to industry or 
coupled to hardware - then it is patentable. 
The law as it stands now however reverts to 
the original position of excluding computer 
program per se from patentability. 

From the above discussion it follows 
that if a patent is sought only for the 
software tools, i.e. a patent is sought only 
for a computer program per se, then a patent 
would not be available for the invention, 
as it would be hit by the provisions of 
Section 3(k) elucidated above. However, if 
the patent is sought for a combination of 
software and hardware, then it would not 
be a computer application per se, and hence 
might be patentable. As observed in 
Gales’ case:

“Although those instructions are not 
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patentable as such, that is not the end of 
the matter. Computer instructions may 
represent, for instance, a technical process. 
What is recorded in the instructions may be 
the means for carrying out a technical process 
with the aid of a computer. In such a case the 
process is not barred from patentability by 
reason of the use of a computer as a medium 
by which it is carried out”.

Analogy may also be drawn to the 
Diamond v. Diehr, where the US Supreme 
Court granted a patent for a rubber curing 
process controlled by software as the 
patent was for the ‘rubber curing process 
and not the computer software per se’.  

From the above, it may be concluded 
that in ascertaining the patentability of an 
invention, the invention must be looked at 
as a whole. A claim directed to a technical 
process which process is carried out under 
the control of a program (whether by 
means of hardware or software), cannot 
be regarded as relating to a computer 
program per se. An invention consisting 
of a combination of hardware and 
software may be considered patentable, 
if it satisfi es the other requirements 
prescribed by the Act.

Infringement
Diff erence between copyright and patent 
protection relevant in the fi eld of software 
patents, and which explains in part why 
software patents have come to be viewed 
as particularly desirable is that copyright 

protection generally does not protect 
the owner from independent creation or 
reverse engineering. In other words, to 
prove a copyright violation the copyright 
owner must prove that the alleged 
infringer had access to and had copied the 
copyrighted material. For example, imagine 
a reporter who covers Olympic event of 
Vijendra Singh boxing bout and writes in 
a newspaper about it. Another reporter 
covers the same bout (i.e. uses the same 
idea) and writes an article the next day 
using almost exactly the same language 
as the fi rst article. Because the second 
reporter independently created the second 
article without copying the fi rst article, no 
copyright infringement has occurred.

If any of the acts specifi ed in Section 
14 relating to the work is carried out by a 
person other than the owner or without 
license from the owner or a competent 
authority under the Act it constitutes 
infringement of copyright (Sec.51 of the 
Copyright Act). The type of acts, which 
will constitute infringement, will depend 
upon the nature of the work. Secondary 
infringement such as making for sale or 
hire of, exhibition in public by way of trade 
of, distribution - infringing copies - is also 
prohibited and punishable under the Act. 

Acts Which Do Not Constitute 
Infringement
Acts which do not constitute infringement 
of copyright, Section 51 gives a list of such 

acts. Permitted acts can be classifi ed 
as: fair dealing, educational purpose, 
library and archive use, use associated 
with public administration, certain acts 
carried out by lawful users of computer 
program etc. 

In respect of computer program’s 
permitted acts allow lawful users to make 
back up copies, to decompile program in 
limited circumstances, and to copy and 
adapt programs in ways consistent with 
lawful use. 

Creation of a similar work does not 
infringe if it is created independently 
without copying the original work. For 
example, A and B click photograph 
of the same beautiful fl ower from the 
same angle and have identical looking 
photographs. A and B are both entitled 
to separate copyright in their own 
photograph and one photograph does not 
infringe the other.

Remedies
Civil: Remedies available are injunction, 
damages, and accounts of profi ts, delivery 
up of infringing copies and material. 
Compensation can also be claimed under 
Section 43 of the IT Act, 2000.
Criminal: Section 63 to 70 of Indian 
Copyright Act and Section 65 and 66 
of the IT Act, 2000 deals with criminal 
remedies against the software infringers.
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